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Abstract: Sex work is a criminal offence in San Francisco, USA, and sex work advocates have so far
unsuccessfully campaigned for decriminalizing it. Some groups argue that the decriminalization
movement does not represent the voices of marginalized sex workers. Using qualitative and
quantitative data from the Sex Worker Environmental Assessment Team Study, we investigated the
perspectives and experiences of a range of female sex workers regarding the legal status of sex work
and the impact of criminal law on their work experiences. Forty women were enrolled in the
qualitative phase in 2004 and 247 women in the quantitative phase in 2006-07. Overall, the women
in this study seemed to prefer a hybrid of legalization and decriminalization. The majority voiced a
preference for removing statutes that criminalize sex work in order to facilitate a social and political
environment where they had legal rights and could seek help when they were victims of violence.
Advocacy groups need to explore the compromises sex workers are willing to make to ensure safe
working conditions and the same legal protections afforded to other workers, and with those who
are most marginalized to better understand their immediate needs and how these can be met

through decriminalization. ©2009 Reproductive Health Matters. All rights reserved.
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work - criminalization, legalization and

decriminalization. In San Francisco, and
most of the United States, sex work is a criminal
offence. This means that the purchase and selling
of sexual services, and any associated activities,
are criminalized. The various San Francisco stat-
utes associated with sex work include: prostitu-
tion, prostitution while HIV-infected, pimping,
pandering, soliciting prostitution, loitering with
the intent to commit prostitution, conspiracy to
commit prostitution, and keeping a house of pros-
titution. Sex workers may also face drug and
public nuisance charges. In many criminalized
systems, including San Francisco, the posses-
sion of condoms may be used as circumstantial
evidence of intent to commit prostitution. (San

THREE main legal frameworks address sex

Francisco Public Defender’s Office, Personal com-
munication, 1 September 2009)' This may lead
sex workers to avoid carrying condoms due to
fear that they will be used as evidence in a court
of law.2~>

A legalized system permits some, but not nec-
essarily all, types of sex work. In the state of
Nevada, counties with a population of 400,000
or fewer may vote on whether to legalize sex
work. In these counties, sex work that occurs
in a sanctioned brothel is legal while all other
forms of sex work are outlawed. Under a legal-
ized framework, those businesses and individ-
uals involved in sex work face regulations and
licensing procedures that other businesses do
not. In the Nevada brothel system, every sex
worker must register with the police department
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as a brothel worker. They have restricted mobil-
ity and stipulated working conditions, and they
have mandated weekly testing for gonorrhoea
and chlamydia, and monthly testing for HIV
and syphilis.®

The third system is decriminalization. In a
decriminalized system, the same laws that regu-
late other businesses regulate sex work. Thus,
relevant tax, zoning and employment laws as
well as occupational health and safety standards
also apply to sex workers and sex work estab-
lishments. Unlike legalization, a decriminalized
system does not have special laws aimed solely
at sex workers or sex work-related activity. This
model is found in New Zealand, parts of Austra-
lia, the Netherlands and Germany.”

Over the years, many activists in San Francisco
have called for the city to decriminalize sex work.
Since the 1970s, the organization Call Off Your
0Old Tired Ethics (COYOTE) has campaigned for
decriminalization.? In 1993, the San Francisco
Board of Supervisors called for the establishment
of a Task Force on Prostitution. This task force
was charged with recommending “social and
legal reforms which would best respond to the
City’s needs while using City resources more
efficiently.” Their report, issued in 1996, recom-
mended that the City of San Francisco decrimi-
nalize prostitution.! On the November 2008 San
Francisco General Election Ballot, Proposition K
proposed the decriminalization of sex work. This
proposition was endorsed by public health offi-
cials, the California Sexually Transmitted Dis-
eases Controller’s Association, the San Francisco
Democratic Party, as well as sex worker organi-
zations such as the Sex Workers Outreach Project
and COYOTE.!° However, with only 42% of San
Franciscans voting in favour of it, Proposition K
was defeated.!!

What should the organizations spearheading
decriminalization efforts do next? One critique
has been that they have not represented the
voices of marginalized sex workers in the com-
munity.'? In fact, there are very few studies
addressing sex workers’ perspectives on the three
main legal frameworks. We therefore decided to
investigate the perspectives and experiences of
a wide range of female sex workers regarding
the legal status of sex work and the impact of
the law on their working experiences, using data
from the Sex Worker Environmental Assessment
Team study.

Methods

The Sex Worker Environmental Assessment Team
study was a community-based, research part-
nership between the Department of Obstetrics,
Gynecology and Reproductive Sciences at the
University of California San Francisco (UCSF),
the San Francisco Department of Public Health
and the St. James Infirmary (SJI), a peer-based
occupational health and safety clinic for sex
workers.® The research received approval from
the Committee on Human Research at UCSF.

Former and current sex workers were involved
in all aspects of the study — study design, serving
as community advisory board members, data col-
lection and analysis, and manuscript preparation.
The aim of the analysis reported here was to
examine sex workers’ experiences with and per-
spectives on the criminal nature of sex work in
San Francisco. For the purposes of the study, we
defined sex work as sexual acts (including vagi-
nal, anal, oral and manual stimulation) done for
compensation (such as money or other goods of
economic value, including but not limited to
food, drugs, clothing and housing).

This mixed-method, dual-phase study enrolled
40 female sex workers in an initial qualitative
phase and 247 others in a follow-up quantitative
phase. The qualitative phase was conducted
between April and December 2004 and consisted
of semi-structured interviews. To be eligible,
women had to be 18 years of age or older and
to have engaged in some type of sex work in
San Francisco within the past year. The women
were recruited through word of mouth as well as
targeted recruitment at community-based orga-
nizations serving female sex workers. The inter-
views focused primarily on the social context of
their sex work experiences. Each participant was
asked a series of open-ended, non-leading ques-
tions about their experiences with law enforce-
ment while doing sex work, what they thought
their work experiences and life would be like if
prostitution was not a criminal offence, and their
opinion on the ideal legal framework for sex
work. Qualitative data were analyzed in NVIVO
version 3.5 (QSR International, Cambridge, MA)
using grounded theory.!'?!* Data collection and
analysis were inter-related, iterative processes.
Analysis began with open coding and then pro-
ceeded to a line-by-line analysis. The findings
were used to inform the creation of the instru-
ment for the quantitative phase.
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The second phase from October 2006 through
November 2007 was a cross-sectional, quantita-
tive study. Eligibility criteria were the same as
for the first phase, except women needed to
have exchanged sex for compensation within
the three months prior to enrolment. The study
team and community advisory board identified
and recruited an initial six women to participate
in the study. The remaining participants were
recruited using respondent-driven sampling.!>!®
Study participants completed a structured, quanti-
tative interview exploring their sexual and drug-
using behaviours, mental and physical health,
social connectivity and experiences with and per-
spectives on law enforcement. One portion of the
interview queried participants about their attitudes
towards criminalization, decriminalization and
legalization. In particular, they were asked to
respond to various scenarios and legal options.
Women were then asked to recruit up to three
women in their social network who were also
engaged in sex work in the prior three months.
We continued to allow waves of recruitment
until we reached saturation. Univariate analyses
were conducted using SPSS (Chicago, IL).

Findings: qualitative phase

Demographic data are shown in Table 1. The
median age was 41 years and the women rep-
resented a diversity of races, ethnicity and types
of sex work done. Almost half reported a history
of injection drug use.

When questioned about the legal framework
they preferred for prostitution, the women had
a wide range of perspectives on the topic. Ten
of them preferred sex work to remain crimi-
nalized, eight specifically called for decrim-
inalization, and two preferred legalization. The
remaining 20 women did not use the termi-
nology of criminalization, decriminalization or
legalization at any point in the interview. The fol-
lowing are examples of the women'’s perspectives
on the various legal approaches to sex work.
While only a few of the women’s quotes are
highlighted, their statements are representative.

Criminalization

The ten women advocating for the continued
criminalization of sex work cited an array of rea-
sons, including a preference to avoid government
regulation, financial motives and the opportunity
to limit drug use while incarcerated.

Table 1. Characteristics of qualitative study
participants (n=40)

No.

Median age 41 (range 19-59)
Race/ethnicity

African-American 18

Caucasian 16

Latina 3

Asian/Pacific Islander 2

Native American 1
Attending St. James Infirmary 6 (15%)
Most recent type(s) of sex work

Independent in-call/out-call 15

Street-based 13

Bondage/discipline 5

Independent massage 4

Pornography 1

Escort agency 1

Other 1
Current injection drug use 10

Several women expressed concern about man-
datory health examinations, compulsory doc-
umentation, and loss of independence if the
current system were to change.

“To tell you the truth, and people say ‘I can’t
believe that you think this’, I like that it is illegal.
And one of the reasons that I like that it is illegal
is that I am not heavily requlated. And I don’t
have somebody sticking me with needles, you
know, once every couple of months and checking
my pussy to see if it’s clean. And I can take care
of my own health and pay attention to my own
health and do what seems right to me, and not
be prodded and examined all of the time. Which
I've heard from people working in...Nevada. They
say that they are just so sick of all of the exams
and hoops that they have to jump through, and
paperwork that they have to fill out, and that it
is very laborious. And I don’t have to do any of
that.” (Independent massage worker, age 49)

Other women noted the financial incentive
for maintaining criminalization since without
criminalization:

“Everybody be doing it...then it would be too hard
to make money.” (Street-based worker, age 41)
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“If it wasn’t illegal?... The illegality of it keeps
the supply and demand balance in a way that I
think is in_favour of the sex worker, which I really
like.” (Independent massage worker, age 49)

For other women, the criminal justice system acts
as a safety net against excessive substance use.

“Well, you know, after a while you start looking
bad, you are in the same clothes two or three
days, the police notice that, you notice that.
You are off the hook. There have been times
where they have taken me to jail just for drink-
ing in public, and just really saved my behind.”
(Street-based worker, age 45)

Decriminalization

The eight women who voiced a desire for a
decriminalized system spoke about freedom,
safety and support. In particular, they discussed
the benefits of having police protection, the abil-
ity to build community with other sex workers,
and obtaining rights as workers.

“Iworked in a legal prostitution setting in Nevada.
I did that for a couple of weeks to see what it was
like. The amount of controls and the lack of free-
dom was horrendous. You know, I don’t want
someone else telling me how to work. And I don’t
think it is necessary really. Yeah, I think decrimi-
nalization gives us the most freedom.” (Indepen-
dent in-call and out-call worker, age 39)

Other women thought that the criminal nature of
sex work might prevent them from leaving the
sex industry and that decriminalization would
give them more freedom in choosing non-sex
work employment in the future.

“I'm actually working on my exit plan, which is
being a real estate agent. And one of my fears is
that I will not get through the process of getting
successful enough in real estate to be able to
support myself before I get nailed for something
and can’t have a licence any more and then I
have to start working on a different exit plan.”
(Independent massage worker, age 49)

Several women expressed a belief that the police
would be a source of support and other benefits
in relation to safety if sex work were not illegal:

“Police would be there to help instead of saying,
‘Well, you should not have been out here, you
would not have been robbed.’ You know, it’s like

when you are prostituting and something hap-
pens to you, the police don’t really want to help
you, because you are already committing a
crime... So it’s like why should they help a crim-
inal?” (Street-based worker, age 45)

“The two tensions that I have when I go on a call
anonymous, I've never met the person, the two
tensions that I feel are, am I going to get hurt,
or am I going to get busted? I want the busted
part of it out. So that if I do get hurt, I feel con-
fident enough that I can get on the horn and get
the authorities to jump on the tail of the person
who hurt me.” (Independent out-call worker,
age 35)

Other women mentioned that decriminalization
would allow open negotiation with potential cus-
tomers and, in turn, facilitate safer encounters
while doing sex work. One woman discussed her
inability to openly negotiate services to be pro-
vided before the client arrived, due to fear of arrest
during the initial phone or e-mail exchange with
potential customers:

“I think it would make it easier to negotiate with
clients if I could actually say what it is we are
talking about. Like if I advertised online and
was actually able to say what it is I offer, that
would make things so much easier. Or if clients
asked me a question and I was able to answer it
directly.” (Bondage and discipline worker, age 19)

The last main theme many women addressed
was stigma. If sex work were not criminalized,
they would be able to operate like a “real busi-
ness”. One hoped the removal of laws crimi-
nalizing sex work would lead to a heightened
understanding of sex workers:

“It might change the way people perceive or
think about sex workers... because that would
kind of start to heighten people’s awareness
about how this moral stigma has affected us.”
(Bondage and discipline worker, age 32)

Legalization

Two women specifically expressed a preference
for the legalization of sex work. They thought
that sex work would be safest under a regulated
system. In particular, they could advertise their
services clearly without fear of arrest, rely on
the police for protection, create safe houses in
which to work, and unionize.
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“So if we had it in a safe environment, where, say,

for example, they could come in here, there are
rooms back there, you talk to the client, you screen
him. You know, you are saying: ‘So, what is your
health history’ and maybe there is a way you can
check out a database. You could find out if he had
an arrest record for any type of domestic vio-
lence... And then that would make it safe for the
women.” (Independent out-call worker, age 40)

“[We would] have more police protection if it was
legalized too. Health services, mental [health] ser-
vices, police protection, you know, not having to
get thrown out of where you live because of what
you do... The same rights as anybody else.” (Inde-
pendent massage worker, age 49)

Findings: quantitative analysis

The median age of the women who participated
in the quantitative part of the study was 44. As
with the qualitative phase, the women engaged
in a broad range of sex work activities (Table 2).
Fifty-three per cent were homeless. Thirty-one
per cent were recipients of Supplemental Secu-
rity Income, a federal income supplement
designed to help disabled people who have mini-
mal or no income. Another 29% reported receiv-
ing General Assistance, a cash grant for indigent
adults from the San Francisco government. A
high proportion reported drug use, violence in
the sex work environment and a history of arrest.
Furthermore, 14% described having been threat-
ened with arrest unless they agreed to have sex
with a police officer, 8% said they were arrested
after having had sex with a police officer, and
5% that they were arrested after refusing to have
sex with a police officer. Twenty-two per cent
stated they had had police officers as paying
customers in the past. In the three months prior
to study enrolment, 28% had direct interactions
with law enforcement officials. Of these, 40%
rated these interactions as very bad or bad.

All of the women in this phase were asked
about their legal preferences. Table 3 includes
the complete list of questions asked on this topic.
What follows is a presentation of the quantitative
findings from those questions.

Criminalization
Very few women in the quantitative phase sup-
ported the continued criminalization of sex work.

Table 2. Characteristics of quantitative study
participants (n=247)

No. (%)
Median age 44 (range 18-69)
Race/ethnicity
African-American 119 (48)
Caucasian 77 (31)
Mixed 27 (11)
Latina 20 (8)
Asian/Pacific Islander 2 (1)
Native American 2 (1)
Attending St. James Infirmary 13 (5)
Current type(s) of sex work?
Sex exchanged in a vehicle 193 (78)
Street-based 168 (68)
Independent out-call 138 (56)
Independent in-call 119 (48)
Current injection drug use 128 (52)
History of violence during sex work
Physical assault 79 (32)
Sexual assault 72 (29)
Legal history
Any prior arrest 210 (85)
Drug-related arrest 206 (83)
Prostitution-related arrest 149 (60)
Police as paying customer 54 (22)
Threatened with arrest unless sex with police 35 (14)
Arrested after sex with police 20 (8)
Arrested after refusing sex with police 12 (5)

a Could report more than one

Only 7% felt that all exchanges of sex for money
or other goods should be illegal. If sex work were
to remain illegal, 92% would want to be offered
social services as opposed to incarceration when
arrested. Seventy-nine per cent preferred to
determine their own working conditions without
being taxed or regulated by government.

Decriminalization

The majority of study participants expressed sup-
port for certain tenets of a decriminalized model.
Seventy-one per cent agreed or strongly agreed
that courts should get rid of laws that make sex
work illegal. A large portion felt that they should
be allowed to trade sex in strip clubs and mas-
sage parlors (68%), on the streets (77%), and in
escort agencies and brothels (87%). The majority
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Table 3. Sex workers’ attitudes towards the different legal models (n=247)

No. (%)
Strongly agreed/agreed:
Sex workers who are arrested should be offered social services rather than jail time. 225 (91)
Sex workers should determine their own working conditions without being taxed or regulated
by government. 194 (79)
Courts should get rid of laws that make sex work illegal. 175 (71)
All exchanges of sex for money or other goods of economic value should be illegal. 18 (7
Sex workers should have to pay taxes on money made from sex work. 4 (2)
Answered yes:

There should be laws that protect the rights of sex workers. 223 (90)
Sex workers should be required to undergo health screenings to be able to do sex work. 206 (83)
Adults should be allowed to trade sex for money in strip clubs, massage parlors, on the streets,
with escort agencies or brothels. 168 (68)
The City Health Department should regulate sex work. 95 (39)
Street-based sex work should be allowed as long as it is done in red light districts — areas
designated specifically for sex work activity. 61 (25)
Street-based sex work should be allowed as long as it is done in commercial areas away from
schools, churches and hospitals. 31 (13)
Street-based sex work should be illegal and punishable by a fine. 28 (11)
The City government should regulate sex work. 24 (10
The State government should regulate sex work. 17 (7)
The City Police Department should requlate sex work. 17 (7
Brothels and escort agencies should be illegal and punishable by a fine. 14 (6)
Street-based sex work should be illegal and punishable by time in jail. 5 (2)
Brothels and escort agencies should be illegal and punishable by time in jail. 1 (0.4)

of the women, 82%, preferred street-based sex
work to happen in commercial areas and red light
districts. Ninety-one per cent wanted laws that
protected the rights of sex workers.

Legalization

The legalization of sex work often times results
in sex workers and their businesses experiencing
heightened forms of regulation that are not wit-
nessed in other businesses. One-third of the
women thought that the San Francisco Health
Department should regulate sex work, and 84%
felt that they should have to undergo health
screening to be able to engage in sex work.

Discussion

The sex workers in this study were predominately
those who are considered the most marginalized.
In the qualitative phase, one-third of the women

were street-based sex workers, and 25% were
current injection drug users. Over two-thirds
of those in the quantitative phase reported cur-
rent street-based sex work, and over half were
current injection drug users. These are the work-
ers who are likely most at risk for physical and
sexual assault, as well as arrest. Taking all the
women’s responses into consideration, their pref-
erences do not fit neatly into any one of the three
pre-existing legal frameworks. The majority of
sex workers voiced a preference for removing
the statutes that criminalize sex work in order
to facilitate a social and political environment
where they would have legal rights and could
seek help when they were victims of violence.
They did not want to be arrested for their sex
work, yet they also did not want to be regulated
by government or pay taxes, sentiments that
hold true for many people. Likewise, with over
half the women receiving some type of federal
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or state financial assistance, if they reported sex
work income they would likely cease to be eligible
for assistance.

While many women voiced their opposition to
government oversight, some advocated for ele-
ments of regulation that are found in legalized
systems, including mandated health screening,
and decriminalized models, such as zoning restric-
tions. It is possible that these responses were influ-
enced by the setting where the interviews were
conducted - a sex worker health clinic. As such,
they may have felt that health examinations
would be done in a community-based, peer-led
clinic. The preference that street-based sex work
be covered by zoning restrictions may have been
informed by the reality that those who work on
the street in a criminalized system have very little
control over their work situation. If there were
specified areas for street prostitution, women
might feel safer due to the more controlled nature
of the work environment.

An argument frequently used against crimi-
nalization is the rampant violence sex workers
experience in criminalized settings.!-29:17-24
Police abuse, such as sexual demands in lieu of
arrest!%23 and excessive use of physical force have
been reported, e.g. in Canada and the United
States.2!:2> Most crimes against sex workers go
unpunished, as most sex workers do not go to
the police when they have been victimized.??%2326
Few papers address the risk of violence among
female sex workers in San Francisco. In a cross-

Sex worker outside a liquor store in Detroit MI, USA, 2008

sectional study of 783 adults accessing health
care at St. James Infirmary from 1999-2004, we
found that 36.3% of the women experienced sex
work-related violence, and 7.9% police violence.?*
Another study conducted in San Francisco in
1990-91 found that female sex workers, as com-
pared to male and transgender workers, were at
higher risk of rape and arrest for prostitution-
related offences.?” Hay’s article about police abuse
of prostitutes in San Francisco acknowledges that
the most frequent type of police abuse reported by
sex workers, the demand for sex in lieu of arrest,
is the hardest to verify. Many of the women in
that study reported not filing a complaint when
abused by a police officer as they doubted it
would result in any positive change. Hay sees
police abuse as just another occupational hazard,'®
but it is presumably one that could be challenged
more readily if prostitution were decriminalized.

Even if sex work were to be decriminalized or
legalized, many things might not change. If
prostitution codes were removed, there are still
other legal codes such as loitering, trespassing,
public nuisance and narcotics which could be
used to target sex workers. Additionally, given
the deep cultural beliefs about sex work, decrim-
inalization or legalization would likely not elim-
inate the stigma associated with prostitution. A
change in the criminal code would also not guar-
antee access to the health and social services the
women want. Incarceration should not be the
only way for the women to stop using/drinking
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or accessing vital services such as health care, drug
treatment or housing. Any future work towards
decriminalization will need to be coupled with a
commitment that the health and social services
sex workers want will be available.

The vast majority of women in this study did
not want sex work to be a criminal offence, but
they did not want to be regulated by government
or pay taxes either. This disparate set of prefer-
ences cannot co-exist under the framework of
decriminalization. Therefore, it is clear that future
work by advocacy groups needs to explore with a
diversity of sex workers the compromises they
are willing to make to ensure safe working con-
ditions and the same legal protections afforded
to other workers. More of the women might be
willing to pay taxes and accept the same regu-
lations as other businesses if they knew it would
result in the acquisition of legal protection. This
requires further inquiry. It is also probable that
marginalized sex workers have not been as visi-
ble in previous decriminalization campaigns
because their basic needs are not being met, and
organizing for legal change is not their immedi-
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Résumé

La prostitution est un dé€lit pénal & San Francisco
(Etats-Unis) et les militants ont jusqu’a présent fait
campagne sans succeés pour la décriminaliser.
Certains groupes avancent que le mouvement
de décriminalisation ne représente pas la voix
des professionnels du sexe marginalisés. A
I'aide de données qualitatives et quantitatives
issues de I'étude réalisée par I'équipe d’évaluation
environnementale des professionnelles du sexe,
nous avons analysé les perspectives et les
expériences de plusieurs prostituées concernant
le statut juridique du commerce du sexe et
I'impact du droit pénal sur leurs expériences
professionnelles. Quarante femmes ont collaboré
a la phase qualitative en 2004 et 247 a la phase
quantitative en 2006-2007. Dans I’ensemble,
les participantes a I’étude semblaient préférer
une solution hybride de légalisation et
décriminalisation. La majorité d’entre elles
souhaitaient une abrogation des textes qui
criminalisent la prostitution afin de créer un
environnement politique et social qui leur
donnerait des droits et ou elles pourraient
demander de ’aide si elles sont victimes de
violences. Les groupes de plaidoyer doivent
étudier quels compromis les prostituées sont
prétes a faire pour garantir la sécurité de leurs
conditions de travail et les mémes protections
juridiques accordées a d’autres travailleurs. Ils
doivent aussi mieux comprendre les besoins
immédiats des plus marginalisées et comment
y répondre par la décriminalisation.

Resumen

El trabajo sexual es un delito penal en San
Francisco, EE.UU., y los defensores del trabajo
sexual hasta ahora no han tenido éxito en sus
campafias por despenalizarlo. Algunos grupos
arguyen que el movimiento de despenalizacion
no representa las voces de las trabajadoras
sexuales marginadas. Usando datos cualitativos
y cuantitativos del Estudio del Equipo de
Evaluacion Ambiental de Trabajadoras Sexuales,
investigamos las perspectivas y experiencias
de una variedad de trabajadoras sexuales
concernientes al estado legal del trabajo sexual
y el impacto del derecho penal en sus experiencias
laborales. Cuarenta mujeres se inscribieron en la
fase cualitativa, en 2004, y 247 mujeres en la
fase cuantitativa, en 2006-07. En general, las
mujeres en este estudio parecieron preferir un
hibrido de legalizacién y despenalizacion. La
mayoria expresd una preferencia por eliminar
reglamentos que penalizan el trabajo sexual a
fin de facilitar un ambiente social y politico en
el que tuvieran derechos legales y pudieran buscar
ayuda cuando fueran victimas de violencia. Los
grupos de promocion y defensa deben explorar
las formas en que las trabajadoras sexuales estan
dispuestas a transar para garantizar condiciones
seguras de trabajo y las mismas protecciones
juridicas otorgadas a los demas trabajadores, y
con las personas mas marginadas para poder
entender mejor sus necesidades inmediatas y
como atenderlas mediante la despenalizacion.
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